
Words of Authority

What are the “words of authority”?

• Shall
• Must
• Will
• May 
• Should
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Presentation Notes
HANDOUT: Garner’s extract from Black’s Law Dictionary re “shall.”W 63. “Shall” is the troublemaker.Phil Knight: “Shall” always has within it the concept of “futurity,” but “law” always exerts itself in the present.Note that Louisiana uses “shall” as mandatory language; so does the U.S. Congress; and so do many other jurisdictions. But the reasons to abandon it are compelling.



Contra: Louisiana Interpretive Acts

“The word ‘shall’ is mandatory and the 
word ‘may’ is permissive.”

La. R.S. 1:3 Words and phrases; how 
construed
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Presentation Notes
BUT is it really, always, unambiguously used this way in practice? (Saying it don’t make it so.)



Words of Authority

• “Shall”: Words & Phrases
• 82 pages
• 38 pages more in pocket parts
• Mandatory
• Permissive
• “May” distinguished
• “May” synonymous
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Presentation Notes
WORDS OF AUTHORITY: How many of you use the word “shall” to describe a mandate or duty?  Or “will”?  Is “shall” mandatory?  Does anyone disagree?  Has anyone ever encountered a problem with the use of “shall” in order to mandate action?



Words of Authority: Shall = May

• An agency employee with more than five years of 
employment with the agency shall be able to apply for a 
transfer to any agency listed below.

• An agency employee with more than five years of 
employment with the agency MAY apply for a transfer to 
any agency listed below.
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Here, “Shall” = “May”



Words of Authority: Shall = Must

• The hearing officer shall be an attorney who is licensed in 
this state and who has been in practice for no less than 
five years.

• The hearing officer MUST be …
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Here, “Shall” = “Must”



Words of Authority: Shall = May Not

• No person shall permit a minor to drive a motor vehicle 
on a highway unless the minor has first obtained a 
driver's license or permit.

• A person MAY NOT permit a minor to drive a motor 
vehicle on a highway unless the minor has first obtained 
a driver's license or permit.
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Here, “Shall” = “May Not”Note Martineau re “no person.”



Australian-British-Canadian (A-B-C) 
Perspective on Words of Authority

A-B-C Commonwealth Rule:
• Must = is required to 
• May = has discretion
• May not = is not permitted
• Will = expresses (a) a future contingency; (b) 

the strong party’s obligation in an adhesion contract; or 
(c) both parties’ obligations in a delicate contract 
between equals

Adapted from Wydick, Plain English for Lawyers
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W 64. Preferred practice among drafters in U.S. and A-B-C (Australia-Britain-Canada: “Commonwealth”) jurisdictions.Let’s look at some examples of how slippery “shall” can be—how it can sometimes mean “mandatory” and sometimes “permissive.”



“The Union Must and Shall Be Preserved.”
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Presentation Notes
Pedestal Inscription: Both an “order” (“Must”) and a “prediction” or “hope” (“Shall” with its element of futurity).
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